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DEC!I SI ON
JAEGER, Menber: Appellants are 65 enployees in a
classified representation unit of the Pleasant Valley
El ementary School District (District) who had filed a petition
for an election to rescind a service fee arrangenent in favor
of the California School Enployees Association (CSEA), the

exclusive representative for the wunit.! They appeal a

The regional office order does not identify appellants
as the enployees who petitioned for the rescission election.
However, this claimis made in appellants' notice of appeal and
is accepted here as accurate.



regional office order blocking the election pending the outcone

of an unfair practice charge filed by CSEA against the District..
FACTS?

CSEA' s unfair practice charge alleged, inter alia, that the
District, by refusing to conpel conpliance with the service fee
provi sion of the negotiated agreenent, has encouraged enpl oyees
to refuse to pay the fee and to file the rescission petition.
The regional office, pursuant to PERB Regul ation 32752,°3
conducted an investigation as a consequence of which it
determned that the District's actions were likely to influence
the outcone of the rescission election. It issued the attached
|etter order blocking the election "to effectuate the purposes
of the Act."4

Appel  ants raise a nunber of exceptions to the regional
office's conclusions, virtually all of which reiterate
argunents presented during the course of the investigation.
Because the docunentary evidence nade available to the

i nvestigating board agent and submtted on appeal provides

*The facts devel oped during the investigation appear in
the attached regional office letter order. Only those germane
to our decision are repeated here.

®PERB regul ations are codified at title 8 California
Adm ni strative Code, section 31001 et seq.

“The Educational Enployment Relations Act (EERA) is
codi fied at Governnent Code section 3540 et seq. Unless
otherwi se indicated, all references are to the Governnent Code.



sufficient grounds for ordering that the election be stayed
pending the final outcone of the underlying unfair practice
charge, the Board finds it unnecessary to consider all of the
exceptions.
The contract negotiated by the District and CSEA includes

the follow ng provisions:

The District shall, upon appropriate witten

aut hori zation from any enpl oyee, deduct and

make appropriate remttance for dues

deductions and service fees.

The District shall deduct dues in accordance
with the Association dues and service fee

schedule . . . fromall enpl oyees who are
menbers . . . and who have subm tted dues
aut hori zation forns to the District. Each

enpl oyee covered by this agreenent who does
not voluntarily acquire or maintain
menbership in the Association shall be
required as a condition of coniinued
enploynent . . . to pay the Assocration a
service fee as a contribution toward the
adm ni stration of this Agreenent

(Enphasi s added.)

This arrangement® was made effective in March 1982
following an organi zational security election conducted by the
Publ i c Enpl oynent Rel ations Board (PERB). |In Novenber 1982,
CSEA filed an unfair practice charge alleging that the D strict
refused to inplenent the enforcenent provisions of the

contract, thereby violating EERA subsection 3543.5(c). A

°Al t hough no argument is made that such a provision is
unl awful or unenforceable, the Board notes that EERA
subsections 3540(i) and 3546 specifically authorize such a
provi si on.



conplaint was issued in February 1983 after settlenent
conferences proved unsuccessful.

In March 1983, the petition to rescind the service fee
provision was filed. 1In May, CSEA anended its charge to all ege
that the District: openly opposed the service fee requirenent;
refused to enforce the "condition of enploynent” provision by
not termnating non-conpliant enployees; and that by this
refusal and by its surface efforts to get conpliance,

i nfluenced enployees to file the petition for rescission and
effectively prevented enployees from exercising free choice in
the anticipated el ection. |

The District's position is that it will not now or ever
term nate enpl oyees who fail to conply with the fee
requirenment. It clains that this was its understanding with
CSEA when it negotiated the service fee provision and that the
school board ratified the provision on this basis. In
June 1982, in response to CSEA's dermand that it enforce the
contract, the District sent the follow ng:

The Pleasant Valley District Board of
Trustees will not now or in the future
term nate any enployees for this reason.
This was agreed upon, in our opinion, wth
the CSEA representative prior to the
contract, and the [school] Board approved

agency shop with this understanding.

DI SCUSSI ON

PERB Regul ation 32752 provi des:

The Board nmay stay an el ection pending the
resolution of an unfair practice charge



relating to the voting unit upon an
investigation and a finding that alleged

unl awf ul conduct would so affect the

el ection process as to prevent the enployees
from exercising free choice. Any

determ nati on made by the Board pursuant to
this Section may be appealed to the Board
itself in accordance wth the provisions of
Division 1, Chapter 4, Article 2 of these
regul ations. ®

In considering the stay of an election, the Board agent's
obligation is to determ ne whether the facts alleged in the
unfair practice conplaint, if true, would be likely to affect
the vote of the enployees and, thus, the outcone of the
el ection. Here, the requirenent inposed on the Board agent was
to conduct an investigation to determi ne whether the District's
al l egedly unlawful failure to termnate enpl oyees who refused
to pay the negotiated service fee is likely to affect the
manner in which votes are cast in the rescission election.

Pursuant to her investigation, during which petitioners,
CSEA, and the District were afforded full opportunity to submt
such information and briefing as desired,” the agent reviewed
the negotiated agreenment containing the service fee provision,

and the District's letter stating that it would not termnate

®The reference to investigating the effect of the alleged
unl awf ul conduct on the election assunes that the charge has
al ready been investigated and a conplaint issued pursuant to
Regul ati on 32640.

The District declined to participate in this proceeding,
considering it a matter between CSEA and petitioners.



non- conpl i ant enpl oyees. Based on these docunents, she decided
that it was possible to assune that enpl oyees who had conplied
with the fee requirement would consider it unfair that they
continue such paynments while other enployees pay nothing and
are not conpelled to pay by the District. She determ ned that
as a consequence of the District's action, the enployees' vote
on the matter of rescinding or keeping the fee requirenent
would likely be affected, and that the el ection should
therefore be stayed pending the outcone of the underlying
unfair practice case.

Appel | ants argue that enpl oyees have no reason to fee
secure in the District's refusal to term nate non-payers and
therefore would vote for rescission anyway. This argunent is
bot h presunptuous and m sgui ded, ignoring-the real issue: the
likely inpact of the District's position on those enpl oyees who
have conplied with the fee requirenent and on those enpl oyees

who are nenbers of the Association.® This latter comnbination

]t is also reasonable to assume that CSEA nenbers who
succeeded in both negotiating the fee provision and securing
approval in the subsequent security election, recognized that
the threat of termnation was the nost effective way to assure
that those who benefited from CSEA's services paid their fair
share of the cost of representation. The loss of this potent
"incentive" to conpliance, which would shift the burden of
securing conpliance fromthe District to CSEA and | eave CSEA
with expensive and tine-consumng alternative mnethods of
collecting its fees, could easily dimnish the nenbers'’
interest in the arrangenent. In point, the record indicates
that CSEA has filed proceedings in small clains court for
coll ection of unpaid service fees.



conprises sone 104 of the 166 unit enpl oyees, al nobst 63 percent
of the eligible voters. A significant shift in their attitude
toward the requirenment could easily affect the outcone of the
el ection.

Appel l ants also refer to the District's claimthat it has
an agreenent with CSEA that non-conpliant enployees woul d not
be term nated, a claimthat CSEA disputes. This is a matter to
be addressed in the unfair practice hearing. It is neither the
Board agent's obligation nor function to resolve disputed facts
or venture into a pre-judgnent of the nerits of the unfair
practice conplaint. The conplaint alleged an unequi voca
contractual obligation inposed on the District and the
District's unequivocal refusal to term nate non-conpliant
enpl oyees. The agent was correct to accept both as fact for
t he purposes of her investigation.

In review ng an agent's order staying an el ection, the
Board will generally defer to the conclusions reached by the
agent if it finds tﬁose concl usi ons supported by facts
devel oped during the course of a properly conducted
investigation Here, we find that the agent's concl usions were
based on factual determ nations of which all parties were aware
and to which they had full opportunity to respond.

ORDER

The Board hereby ORDERS that the order of the regional

office staying the rescission election petitioned for by



appel l ants, pending the outcone of the unfair practice
conplaint arising out of charges filed by CSEA against the

District, is AFFI RVED.

Menbers Morgenstern and Burt joined in this Decision.
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PUBLIC EMPLOYMENT RELATIONS BOARD
LOS Angeles Regional Office

3470 Wilshire Blvd, Suite 1001

Los Angeles, California 90010

(213)736-3127

June 17, 1983

M. James W Marsal a and Associ at es
620 East Main Street, Suite 204
Ventura, CA 93001

Ms. Patricia Roy, Field Representative
California School Enployees Association
548 South Spring Street, Suite 359

. Los Angel es, CA 90013 _

M. Edward Jones

Negotiation Center

177 Riverside Drive, Suite F
Newport Beach, CA 92663

" Re: LA-(0S-52 _
Pl easant Val | ey El ementary School Di strict

Dear Interested Parties:

The California School Enployees Association Chapter 504 (CSEA)
filed an unfair practice charge (LA CE-1673) against the
Pl easant Val |l ey El enentary School District (District) with this
office on November 5, 1982. The charge alleges that the
District engaged in bad - faith bargai ning when it refused to.
enforce the provision in the organi zational security clause of
the col | ective barga|n|ng agreenent requiring that enployees
pay an agency fee as a "condition of continued enployment" and
that the District had, by this action, denied the enpl oyees

- their right to representatlon and deni ed CSEA its right to
represent enpl oyees.

‘Pursuant to PERB Regul ation 32620(b)*, the Los Angel es PERB

Regi onal Attorney conducted an investigation, determned that .,
the charge stated a prima facie violation, and issued a

conpl ai nt on February 3, 1983. On March 10, 1983 aninform
conference was held at which no settlenent was reached

'PERB Regul ation 32620 provides in pertinent part:
(b) The powers and duties of such Board
agent shall be to:
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On March 28, 1983 an organizational security rescission
petition was filed with this office by a group of enployees of
‘the District seeking to rescind the organi zational security
arrangenment authorized by a PERB conducted el ection in

March 1982.

On May 16, 1983 CSEA anended its unfair practice charge to

al l ege that the District board menbers openly opposed the
organi zational security provision; that they refused to enforce
the "condition of continued enPonant" provi sion by not '
tern1nat|ng enployees that only surface enforcement had
~occurred "conpel l1ng" enpl oyees through ineffectual letters and
menmos; and that these actions influenced unit nmenbers to seek .a
rescission election and have effectively prevented enpl oyees .
fromexercising free choice in such an election.

The District's positionis that it will not nownor in the
~future termnate its enpl oyees for non-conpliance; that this
was agreed upon with CSEA prior to reaching agreenent on the
organi zational security provision; and that their contractua

- obligation to "urge and conpel " enployees to join the union has
been fulfilled through witten and verbal comunications. The
District has also indicated that it will not conpel conpliance
through automatic dues deduction wi thout enployee

aut hori zations.

This case presents the question of whether or not CSEA's unfair
practice charge should "bl ock" the rescission election. For

- the reasons that follow, it is found that the unfair practice
--charge does bl ock the el ection and shoul d be resolved before an
el ection 1S conduct ed.

(4) Make inquiries and reviewthe charge
and any acconpanying materials to determne
whether an unfair practice has been, or is
being, commtted, and determ ne whether the
charge is subject to deferral to arbitration,
or to dismssal for lack of timeliness.

(5) Dismss the charge or any part
thereof as provided in Section 32630 if it is
determned that the charge or the evidence is
insufficient to establish a prinma facie case;
or if it is determned that a conplaint may
not be issued in light of Governnent Code
sections 3514.5, 3541.5 or 3563.2 or because
a dispute arising under HEERA is subject to
final and binding arbitration.

(6) Issue a conplaint pursuant to section
32540. ' '
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Di scussion and Concl usi ons

PERB Regul ation 32752 provides that:

The Board may stay an el ection pending the
resolution of an unfair practice charge
relating to the voting unit qun an
investi?ation and a finding that the alleged
unl awf ul conduct woul d so affect the

el ection process as to prevent the enpl oyees
fromexercising free choice.

To date, the Public Enpl oyment Rel ations Board (Board or PERB)
has dealt with this rule in three decisions, all involving the
sanme school district. . In Jefferson School District (3/7/80)
PERB Deci si on No. Ad-82, the Board Said that tne bl ocking
charge rule" serves to insulate an election fromunfair
practices that may influence its outcome. The board al so said
that, "It is therefore appropriate for PERB to del ay
~decertification elections in circunstances in which the
enﬁloyees' dissatisfactionwith their representative is in all,
likel1hood attributable to the enployer's unfair practices
rather than to the exclusive representative's failure to
respond to and serve the needs of the enployees it
: &eprggegés." Jefferson School District (6/29/79) PERB Decision’
0. Ad- 66.

Li kewi se the National Labor Relations Board (NLRB) has |ong
recogni zed that certain unfair Fractices interfere with the
exercise of free choice in an election and tend to foreclose
the possibility of holding a fair election (see NNRB v. G sse
Packing Co.(1969) 395 U.S. 575, 611-612, n.33, 23 L Ed. 2d 547,

LRRM2481] and Franks Bros. Co. v. NLRB (1943) 321 U.S. '
702, [14 LRRM591]). '

* Al though the instant case deals with a rescission el ection, the
principle in Jefferson, which dealt with a decertification

el ection is equalTy applicable here. Like Jefferson, this case
poses a situation where an unfair practice conplaint has been

I ssued but not resolved. In applying the "blocking charge
rule" PERB has said that it will not be applied nechanically
but will be examned on a case by case basis to determ ne

whet her applying the rule will serve or deter the purposes of
the Educational Enployment Relations Act (EERA or Act

Jefferson School District, supra PERB Decision No. Ad-66.. In
The Tnstant case, CSEA and The District negotiated an

organi zational security arrangement to becone effective upon a
majority vote in a PERB conducted el ection. The agreement
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requires enpl oyees to join CSEA, pay a service fee or claima
religious objection as a condition of continued enpl oynment.

The agreenent also requires that the, "District shall take such
action as to conpel the enployees to ﬁay the required fee."

Fol | owi ng a public neeting at which the Board of Trustees
ratified the agreement, two board nenbers who had voted against
the agreenent 1ssued the follow ng statenent quoted in a
newspaper article; "Enployees should not be forced by a threat
- to their enploynent to provide financial support to an
~organi zation wth which they do not agree.”

The provision was approved March 24, 1982 by a 77-48 vote out.
of approximtely 166 eligible voters. On March 31, May 5 and

May 28, 1982 the District sent letters to the classified:

enpl oyees "conpel ing" themto corrpIK with the provision. The
- letters reiterated the |anguage of the agreenent and urged

eandees to conply.

On or before April 12, 1982 a group of enpl oyees (53) opposed
tothe election results, wote aletter to the District about
their displeasure with the provision. On or about April 19,
1982, these enployees circul ated one of several menos
containing simlar statenments which said, .

"Most Inportant!!! "Please do not give into
the préssure to sign the formallow ng the
District to deduct either a service fee or
join CSEAl W will winif we all stick

- together. |IT was not the Board s infent to
fire anyone who refused to join the union.
(Enphasis inoriginal).

On June 17, 1982, the Pleasant Valley Board of Trustees at it's
regul ar public neeting, responded to a June 10 CSEA |etter
".demanding the termnations of approxi mately 74 enpl oyees who
had not conplied. The Board of Trustees indicated it woul d
continue with letters such as had already been witten. On
that date, the Board issued the follow ng statement:

"The Pleasant Valley School District Board of
Trustees will not nowor in the future
termnate any enpl oyees for this reason.

Thi s was agreed upon, in our opinion, wth
the CSEA representative prior to the
contract, and the Board approved agency shop
with this understanding.”
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- On Novenber 5, 1982 CSEA filed the instant unfair practice
charge, in addition to-filing suit in Ventura County Superi or
court against classified enployees who had not conplied.?

By not conpelling enpl oyees to conBIy with the organizationa

security provision, as negotiated by their representative, the

District has encouraged bargaining unit dissatisfaction with

t he Frovision. A significant nunber of enployees have not

conplied with the provision. At the tine of the election there

were only 48 votes against approval of the agreenent. Yet on

~June 10, 1982, less than three nonths after the el ection,

approxi mately 74 enpl oyees had not conplied. To date, nore

- than one year |ater, approximtely 62 enployees have still not
conpl i ed. i -

The figures cited arguably represent a shift in enployee
sentinent caused by the enployer’'s alleged unfair practice. It
may reasonably be presuned that some enpl oyees have felt that -
it is unfair or even useless to conply with the provision while
others are not doing so and are not being forced to. This
change in enployee sentinent woul d affect exercise of free

- choice in an organizational security election

The el ection will be blocked until the unfair.practice has been
resol ved. '

A separate and independent ground for blocking the rescission
election at this time is found in EERB Regul ati on 34040 which
bars the filing of a rescission petition for one year fromthe
date an-organi zati onal security arrangenent has been voted
upon.® Thi's insulation period provides a reasonabl e anpunt

“The suit was disnissed on the basis that jurisdiction
bel onged to municipal or snall claims court. CSEA has recently
filed in municipal court.

3PERB Regul ation 34040 provides as foll ows:

Bar to Rescission. The Board shall dismss any petitionto .
rescind the existing organi zational security arrangement if a
majority of the enployees voting in an election conducted by
the Board have voted to approved the arrangenment within the 12
mont hs immediately preceding the filing of the petition
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of time for an arrangenent to either succeed or fail. Because
CSEA's unfair practice charge alleges that the arrangement was
not enforced during the first year of it's existence, the
arrangement was denied a reasonabl e amount of time to succeed.
If the District is found to have commtted an unfair practice,
one of the potential remedies would be to extend the election
bar for an additional year to provide this reasonable working:
period. To hold an election nowwould allowthe District to
profit fromit's own wongdoing, if the election results in
rescinding the arrangement and if the unfair practice charge is
ultimtely resolved in CSEA's favor. Therefore, the pending
unfair practice charge should be adjudicated before an el ection
I's conduct ed.

Based on all of the above, it is found that the blocking charge
rule shall be applied in this case. In sodoing we are
foreclosing the possibility of conducting a tainted election,
~as well as preserving the purposes of the Act in pronmoting

empl oyer - enpl oyee rel ations.-

Petitioner's Arguments Agai nst
Appl ying the Blocking Charge Rule

The petitioner has advanced severél arguments why PERB shoul d
not apply the blocking charge rule.

(1) The first argument is that the organizational security

‘el ection in 1982 was not held in conpliance with.PERB rules and
regulations. This argument has no bearing on whether the

al I eged unfair practice charge has influenced the election
process. Moreover, the argument is moot since notinely
objections were filed and the election results were certified
accordingly. Inaddition, petitioner is referred to 109
Cal . App3d 878 (1980), aff. Qakland Unified School District
(10/19/78) PERB Order No. Ad-48 where the appellate court
uphel d the Board's conclusion that only an enployer -and an
exclusive representative have standing to file objections to an
organi zational security election

(2) Petitioner asserts that the allegations of unfair '
practices are not made against and should not affect the rights
of the classified enployees. In making this argunent,
petitioner states that the NNRBw || not block an election if
the alleged violations do not affect enployees in the
bargaining unit. They cite Stokely Foods Inc. (1948) 78 NLRB
842 and Cuneo Press of Indiana (1955) 114 NLRB 764. Those
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- cases are clearly distinguishable fromthe instant case® in
that the alleged violations here have squarely affected unit -
menbers by encouragi ng non-canpliance as wel |l as contributing
to ashift in enployee sentinent. :

(%) A "Bl ocking Charge" should not be applied where it seens
unlikely that the alleged.violation would affect the el ection.
Petitioner argues that in the instant case the alleged
violations are unlikely to affect the election results. As
indicated earlier, the alleged violations apparently did affect
enmpl oyees' willingness to conply with the union security
provision. The petitioner cites two NLRB cases which are

di stinguishable. In Carson Pirie Scott and Co. (1946) 69 NLRB
935 and Chevron O 1 Co. Admnistrative Decision ((1967) NLRB
case 22-RC- 3355, the NLRB found that the enpl oyees o
di ssatisfactionwth the unionwas not attributable tothe
enpl oyer's unfair practice. ' -

Petitioner also cites Jefferson School District, PERB Decision
- No. 82, su%ra, wher e the Board uphel' d the Tegional director's
finding That refusal to bargain charges filed two years
previouslﬁ woul d no longer bl ock an el ection. Petitioner
asserts that in Jefferson as in the instant case, enpl oyees
requested an el ection and therefore one should be held, But in
Jefferson, the exclusive representative's nenbers indicated a
desite to proceed t0 an election. They did so because al

| ocal officers had resigned and because they were without _
effective representation. In addition, the refusal to bargain
charges had been filed two years previously and were consi dered
by the parties to be "technical" refusals to bargain based on
negotiability, not bad faith bargaining charges.

'n Stokl ey Foods three non-unit individuals filed

~unfairs against the enployer alleging that they were
discrimnatorily refused enpl oyment.. - The NLRB refused to

bl ock a representation el ection because nothing in the record
indicated the three individuals woul d be included in the
affected unit and because the substance of the unfair did not
affect the enployees inthe unit. In Cuneo the NLRB refused to
set aside el ection results because of objections bK the
enpl oyer that the election shoul d never have been hel d because
of its pending unfair against a union not a party to the

el ection which still represented sone of its enployees.
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These facts are clearly distinguishable fromthe instant case
where CSEA menbers have not signed a request to proceed and
where the alleged unlawful conduct is continuing to the present..

(4) A "blocking charge" would allowa union to effectively
thwart statutory provisions for an election. In advancing this
argunent petitioner cites section 3546(b) of the EERA which
provi des that an organizational security agreement which is in
effect may be rescinded by mpjority vote of the enployees in
the negotiating unit in accordance with EERB rul es and
" regulations. Petitioner asserts that the rescission petition
fully conplies with PERB regulations and with statutory
requi rements, and shoul d not be bl ocked for the sole reason
that an unproved unfair practice charge has been filed. '
Petitioner cites NNRBv. Mnute Maid Corp. (5th Cir. 1960) 283
F2d 705 [47 LRRM 2073]. Tenpleton v. Dixie Color Printin
Co S5th Cir. 1971) 444 F 7L can V.
~ Gebhar dt - Vogel Tanning Co. (7th, Cir. 1968) 389 F2d 7167 LRRM
2364] . Tn these cases, particularly in Tenpleton, the courts
hel d that the NLRB coul d not nechanical |y appl'y The bl ocking
charge rule wthout considering and actin%]Upon the petitions
before it. They held, inter alia, that the mere filing of an
"unproved" unfair practice charge does not relieve the NLRB of
iIt"s duty to consider and act upon a pefiTion.

In the instant case, the blocking charge rule has not been _
apFIied_nechanically The parties were given an opportunity to
file briefs and supporting docunents in support of their
ositions. The rescission petition, unlike the NLRB petitions,
as been considered and acted uPon in this admnistrative
determnation. Although the unfair practice charge is
"unproven", the charge has been investigated and a conpl ai nt
has issued on the basis that a prinma facie show ng of an unfair
practice by the District has been made. Applying the bl ocking
charge rule in this case does not thwart the statutory

- provisions for an election, but rather it ensures the integrity

of the election process.

(5 The school District's conduct did not influence classified
enpl oyees to seek a newelection petition. Petitioner asserts
that the rescission petition was initiated solely by the

- classified enpl oyees of the District without any influence from
the District and therefore, the election should be held. It
appears undisputed that approxi mately 53 enpl oyees voiced their
di ssatisfactionwth the provision as early as two weeks after
the el ection. During the course of the follow ng year, the
District has publicly refused to enforce the union security
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agreement and the nunbers of enpl oyees who have resisted
conpl i ance have grown. The purpose of an unfair practice

- proceeding is to determne whether the District's acts have
interfered wth the rights of CSEA as exclusive representative,
as well as with enployees' rights to be represented, by
encour agi ng non-conpliance with the union security clause,
including actions to seek its rescission. Thus petitioners'
assertion that the District's acts did not influence enpl oyees
to file a rescission petitionwll be resolved by the Unfa|r
practice proceedlngs

~ An appeal of this decision pursuant to FERB Regulat|ons 32350

t hrough 32380 may be made w thin 10 cal endar days follow ng the
“date of service of this decision by filing an original and 5
copies of a statenent of the facts upon which the appeal is
based with the Board itself at 1031 18th Street, Suite 200,
Sacranmento, California 95814. Copies of any appeal nust be
concurrently served upon all parties and the Los Angel es
Regional Ofice. Proof of service pursuant to Regulation 32140
IS required. ' '

Sincerely,

Frances A. Kreiling'
. Regional Director

PATRICIA HERNANDEZ
Senior Representative



